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Olivetti: M2 Software, Inc. v. Madacy Entertainment Corp. 421 F.3D 1073 (9T

M2 SOFTWARE, INC. V. MADACY
ENTERTAINMENT CORP.
421 F.3d 1073 (9th Cir. 2005)
I. INTRODUCTION

Plaintiff-Appellant M2 Software, Inc. ("M2 Software") owned
"M2," a registered trademark used in conjunction with business
management and interactive media goods and services for the film
and
music
industry.1
Defendants-Appellees
Madacy
Entertainment, Handleman Company, and SFX Entertainment
(collectively "Madacy") began using "M2 Entertainment" as a
trademark for their record licensing venture.2 M2 Software filed
suit against Madacy in early 2000, claiming that Madacy's use of
the M2 Entertainment mark infringed M2 Software's M2 mark
because it would cause a likelihood of confusion.3
The District Court for the Central District of California granted
partial summary judgment in favor of Madacy, ruling that no
rational trier of fact could find a likelihood of forward confusion
among either general consumers or music industry members, or a
likelihood of reverse confusion among music industry members.'
At trial, the jury found there was no likelihood of reverse
confusion among general consumers and, therefore, the court
found in favor of Madacy'
M2 Software appealed on several
grounds, including that the district court erred in its grant of partial
summary judgment in favor of Madacy. 6 The Ninth Circuit Court
of Appeals reviewed the district court's grant of partial summary
judgment under the framework of the eight factor likelihood-ofconfusion test initially set forth in AMF Inc. v. Sleekcraft Boats.'
1. M2 Software, Inc. v. Madacy Entertainment Corp., 421 F.3d 1073, 1076
(9th Cir. 2005).
2. Id.
3. Id.
4. Id.
5. Id.

6. Id.
7. M2 Software, 421 F.3d at 1080 (citing AMF v. Sleekcraft Boats, 599 F.2d
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The court of appeals affirmed the district court's holding, and, in
so doing, provided a roadmap for modem trademark infringement
analysis under the longstanding Sleekcrafi likelihood-of-confusion
test.8
II. BACKGROUND

In 1991, Metabolic Music, Inc., adopted M2 as a brand and trade
name, and later amended its corporate name to M2 Software, Inc. 9
In 1994, it submitted a trademark application to the United States
Patent and Trademark Office ("USPTO") for federal registration
of its M2 word mark.' The application was approved fourteen
months later, and by the time of trial, the M2 mark had been
deemed incontestable by the USPTO under 15 U.S.C. §1065.11
M2 Software primarily developed and licensed two database
software programs for processing and managing data of major
record companies' musical works: the "Record Label Management
System" ("RLMS") and the "Music Publisher Management
System" ("MPMS"). 12 Using these programs, M2 Software also
provided music content administration services, including: (1)
processing record labels' album and song catalogs, artist and band
rosters, and sales information; (2) briefing of recording artist and
producer contracts; and (3) generating royalty statements and
reports.13 The RLMS and MPMS programs were sold to record
companies and music publishers, but not to the general public. 4 In
addition to these database products and services, M2 Software also
sold a small line of interactive music on CD-ROM, floppy media,
and audio CDs in the "acid jazz" genre. 5 Those products bore the
M2, M2 Interactive, or M2 Music marks, and were sold through

341, 348-349 (9th Cir. 1979)).
8. Id. at 1080.
9. Id. at 1077.
10. Id.
11. Id.
12. Id.
13. M2 Software, 421 F.3d at 1077.
14. Id. n2.
15. Id. at 1077.
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M2 Software's website and at "Amazon.com."' 6
Madacy is a recording and distribution company specializing in
compilations of recorded music, generally licensed from other
companies such as BMG Music. 7 In 1999, Madacy created M2
Entertainment, which planned to use its name as the trademark for
its CDs featuring sports-related music tied to professional sports
teams."8 Madacy filed an "intent-to-use" trademark application
with the USPTO in August 1999."9 In December 1999, M2
Software sent cease and desist letters to Madacy's CEO,
demanding that the company stop using M2 Software's senior and
federally-registered M2 trademark."0
Madacy's representative
approached M2 Software with an offer to enter a licensing
agreement for use of the trademark."'
During the licensing negotiations, Madacy ran a multi-page
advertisement in Billboard magazine, promoting the launch of its
new M2 Entertainment record label venture. 2 A full page of the
advertisement bore the M2 Entertainment logo. 3 As a result of
this advertisement, M2 Software filed suit against Madacy in
March 2000, alleging that Madacy's use of the M2 Entertainment
mark infringed M2 Software's "M2" trademark and would cause a
likelihood of confusion.2 4 A week after the complaint was filed,
Madacy began phasing out its M2 Entertainment mark. 5
In January 2002, the district court judge granted partial summary
judgment in favor of Madacy, ruling that there was no triable issue
of likelihood of forward confusion among general consumers and
music industry members, or of likelihood of reverse confusion
among music industry members.26 The trial was restricted to the
remaining issue of reverse confusion: whether general, non-music
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

Id.
Id.
Id. at 1078.
M2 Software, 421 F.3d at 1078.
Id.
Id.
Id.
Id.
Id.
M2 Software, 421 F.3d at 1078.
Id.
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industry consumers would mistakenly believe that they were
buying Madacy's products when -in fact they were buying M2
Software's products. 2' The trial jury found Madacy not liable, and
the district court denied relief for M2 Software in May 2003.28
In June 2003, M2 Software appealed several decisions of the
district court, including: (1) the grant of partial summary judgment
in favor of Madacy; (2) the denial of M2 Software's motion for
reconsideration of partial summary judgment; (3) the evidentiary
rulings on certain motions in limine; (4) the decision to bifurcate
the trial; and (5) the jury instructions and special verdict form.29
The central issue on appeal, and the focus of this case summary,
was the district court's grant of partial summary judgment on the
issues of likelihood of forward and reverse confusion, and the
court of appeals's analysis of this decision under the Sleekcraft
likelihood-of-confusion test. For reasons explained below, the
Ninth Circuit Court of Appeals affirmed the district court's
determination that there was no likelihood of confusion between
the marks.3"
III. LEGAL ANALYSIS

A. The Sleekcraft Likelihood of Confusion Analysis
The Ninth Circuit began its analysis by noting that the case
involved two separate trademark infringement claims: forward
confusion (when consumers mistakenly associate a junior user's
mark with that of a well-known senior mark) and reverse
confusion (when consumers deal with a senior trademark-holder
under the belief that they are dealing with a junior user).31 The
court stated that both claims required a plaintiff to show a
likelihood of confusion among consumers. 2 To survive summary
27. Id. at 1079.
28. Id.
29. Id.

30. Id.
31. M2 Software, 421 F.3d at 1079.
32. Id.
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judgment on its forward confusion claim, M2 Software needed to
establish that there was a material question of fact regarding
whether the general public and the music industry members
thought that M2 Software was the source of Madacy's CDs.33 In
order to survive summary judgment on its reverse confusion claim,
M2 Software needed to raise a question of material fact as to
whether music industry members believed that Madacy was the
source of M2 Software's goods.34
Noting that "likelihood of confusion" is the standard of
trademark infringement under state, federal, and common law, the
court turned to the eight-factor test for likelihood of confusion
initially set forth in AMF Inc. v. Sleekcraft Boats. The Sleekcraft
Test looks at the: (1) strength of the mark; (2) proximity of the
goods; (3) similarity of the marks; (4) evidence of actual
confusion; (5) marketing channels used; (6) type of goods and the
degree of care likely to be exercised by the purchaser; (7)
defendant's intent in selecting the mark; and (8) likelihood of
expansion of the product lines. 35 The court recognized that the
relative importance of each factor is case specific, so that "the test
for likelihood of confusion is whether a reasonably prudent
consumer in the marketplace is likely to be confused36 as to the
origin of the good or service bearing one of the marks.
The court of appeals applied the Sleekcraft test in their de novo
review of the district court's grant of partial summary judgment,
and after analyzing the Sleekcraft factors, affirmed district court's
conclusion that there was no material issue as to the likelihood of
confusion.3 7
1. Strength of the Mark
The court noted that trademarks are categorized as generic,

33. Id. at 1079-80.
34. Id. at 1080.
35. Id. (citing AMF Inc. v. Sleekcraft Boats, 599 F.2d 341, 348-49 (9th Cir.

1979)).
36. Id. (citing Dreamworks Prod. Group, Inc. v. SKG Studio, 142 F.3d 1127,
1129 (9th Cir. 1998)).

37. M2 Software, 421 F.3d at 1080.
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descriptive, suggestive, and arbitrary or fanciful.38 A generic mark

is the least distinctive, and a fanciful mark is the most distinctive; 3a9
mark's conceptual strength is proportional to its distinctiveness.
During its Sleekerafi analysis, the district court relied heavily on
M2 Software's scant sales of about 215 CDs and the meager
amount of $14,500 that it spent for advertising its CD products."a
The district court had found that, although the fanciful mark was
conceptually strong, there was no material issue of likelihood of
forward confusion by the general public.4 M2 Software argued
that by considering its low sales and advertising expenditure, the
district court erred by requiring that M2 Software's fanciful mark
acquire a secondary meaning.42
The court of appeals disagreed.43 While an inherently weak
mark may be strengthened by such factures as extensive
advertising and public recognition, the court noted that it had never
held that a conceptually strong (fanciful) mark may have its
overall strength diminished by feeble commercial success.44

In

order to ensure that a conceptually strong mark receives the
opportunity to grow to its full commercial potential, the court
reinforced its position that a lack of commercial strength cannot
diminish the overall strength of a conceptually strong mark.45 The
court concluded that the first Sleekcraft factor weighed in M2
Software's favor.46 However, the court of appeals held that the

district court did not err in considering M2 Software's low sales
and advertising, because such consideration was not done in the
context of conceptual strength, but in the context of the remaining
Sleekcraft factors.47

38. Id.
39. Id.

40. Id.at 1081.
41.
42.
43.
44.

Id.
Id.
M2 Software, 421 F.3d at 1081.
Id.

45. Id.
46. Id.
47. Id.
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2. Proximity of Goods
The court noted that under the second Sleekcraft factor, if goods
are related or complementary, the danger of confusion is
heightened. 8 Since it was undisputed that both M2 Software and
Madacy distributed music and CDs, the court found that this factor
weighed in M2 Software's favor.4 9 However, because the genres
of the two parties' music CDs were significantly different, the
court of appeals agreed with the district court's ruling that this
factor, "if it can support plaintiffs case at all, does so very
slightly.""0
3. Similarity of Marks
The court noted that the similarity of marks, assessed in terms of
their sight, sound, and meaning, is a critical question in the
likelihood-of-confusion analysis." Further, the court stated, "[t]he
validity and distinctiveness of a composite trademark is
determined by viewing the trademark as a whole, as it appears in
the marketplace." 2 M2 Software argued that the marks were
identical in both sight and sound. 3 Madacy countered by asserting
that the marks were not sufficiently similar because the "M2" in
Madacy's M2 Entertainment mark was highly stylized and
conjoined with the word "Entertainment," lacked the oval which
appeared around M2 Software's mark, and was used in connection
with other more distinctive marks such as sports team logos. 4
After considering the addition of the word "Entertainment" by
Madacy, the addition of "Interactive" to M2's mark on its CDs, the
use of other additional marks on Madacy's CDs, and the fanciful
nature of M2 Software's mark, the district court had ruled that the
"similarity of the marks" factor weighed very slightly in M2
48. Id. at 1081-82.
49. M2 Software, 421 F.3d at 1082.
50. Id.
51. Id.
52. Id. (citing Official Airline Guides, Inc. v. Goss, 6 F.3d 1385, 1392 (9th
Cir. 1993)).
53. Id.
54. Id.
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Software's favor." The court of appeals held that this decision
was not clearly erroneous because the district court correctly
considered the marks in their entirety, as they appeared in the
marketplace in the circumstances surrounding the purchase of the
product, rather than merely considering the elements of the marks
in isolation. 6 Therefore, the similarity of the marks weighed in
favor of M2 Software. 7
4. Evidence ofActual Confusion
To show actual confusion, M2 Software attempted to offer a
likelihood of confusion survey in its opposition to Madacy's
summary judgment motion. 8 The court of appeals held that this
survey was properly excluded, because the survey was not
developed or conducted by experts and M2 Software failed to
"show that the survey was conducted in accordance with generally
accepted survey principles" in a statistically correct manner. 9 On
appeal, M2 Software attempted to offer evidence of actual
confusion among one of its previous customers, Ms. Weymss.6"
Since the issue was not raised at the summary judgment stage of
the trial, the district court held that this evidence was
inadmissible.6 '
Even taking Ms. Weymss's testimony into
consideration, the court noted that the evidence failed to show
actual confusion.62 In her deposition, Ms. Weymss stated that she
saw the Billboard advertisement, was reminded that she hadn't
spoken to M2 Software's President in months, and considered
calling to say hello.63 The court held that absent additional
evidence, Ms. Weymss's testimony was too unclear and

55. M2 Software, 421 F.3d at 1082.
56. Id. at 1082 (citing Lindy Pen Co. Inc. v. Bic Pen Corp., 725 F.2d 1240,
1245 (9th Cir. 1984)).
57. Id.
58. Id.
59. Id. at 1087 (citing Keith v. Volpe, 858 F.2d 467, 480 (9th Cir. 1988)).
60. Id. at 1083.
61. M2 Software, 421 F.3d 1083.
62. Id.
63. Id.
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64 Thus, the fourth
insubstantial to demonstrate actual confusion.
65
favor.
Madacy's
in
Sleekcraft factor weighed

5. Marketing Channels Used
The district court ruled that the fifth Sleekcraft factor weighed
very slightly in Madacy's favor because there was no significant
overlap in advertising markets, and the only overlap between the
two parties' goods occurred on "Amazon.com," where the music
CDs of both companies could potentially have been purchased.66
On review, the court of appeals noted that while both parties
offered their CDs through "Amazon.com," M2 Software failed to
provide evidence of sales attributable to their own website.67

Further, although Madacy launched its M2 Entertainment record
label at the same trade show as M2 Software, it did so nearly a
decade after M2 Software launched its M2 products.68 In light of
these factors, and the fact that Madacy, unlike M2 Software,
offered its products for sale in retail outlets, the court of appeals
found that the fifth Sleekcraft factor weighed in Madacy's favor.69
6. Type of Goods and the Degree of Care Likely to Be Exercised
by the Purchaser
The court noted that in this case, M2 Software offered two
discrete types of products, each with a distinct group of
purchasers.7" The court found that M2 Software's administration
and database programs were primarily intended for highly
sophisticated members of the music industry.7 Therefore, the
possibility that these members would be confused about record
label and music management products and services was almost

64. Id.
65. Id.

66. Id.
67. M2 Software, 421 F.3d at 1084.

68. Id.
69. Id.
70. Id.
71. Id.
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nil. The second type of product offered by M2 Software included
musical works on CD-ROMs and audio CDs.73 Of the 880 musical
works distributed by M2 Software, more than half were distributed
to members of the music industry.74 Only about 215 CDs were
purchased by consumers at large. 5 The district court had ruled
that the sixth Sleekcraft factor weighed in Madacy's favor. 76 The
court of appeals ruled that the district court's decision was not
erroneous, noting that because M2 Software failed to demonstrate
the possibility of confusion among the casual consumer, confusion
would be even less likely among the discerning music industry
members.7 7
7. Defendant's Intent in Selecting the Mark
The court affirmed the well-settled rule that "a party
claiming trademark infringement need not demonstrate that the
alleged infringer intended to deceive consumers.""
Citing
Sleekcraft, the court noted that when one knowingly adopts a mark
similar to another's, it must be presumed that the public will be
deceived.79 M2 Software argued that Madacy was aware of M2
Software's mark."° In support, M2 Software presented evidence
that Madacy became aware of M2 Software's mark while
conducting a trademark search prior to the launch of its M2
Entertainment mark,"' However, the court of appeals agreed with
the district court's ruling that, although Madacy exercised
questionable judgment in proceeding with the M2 Entertainment
mark, M2 Software failed to present evidence to justify a finding

72. Id.
73. M2 Software, 421 F.3d at 1084.
74. Id.
75. Id.
76. Id.
77. Id. at 1084-85.
78. Id. at 1085 (citing E&J Gallo Winery v. Gallo Cattle Co., 967 F.2d 1280,
1293 (9th Cir. 1992)).
79. M2 Software, 421 F.3d at 1085.

80. Id.
81. Id.
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of intentional infringement.82 The court found that there was
insufficient evidence that Madacy, with 20 years of experience in
the music industry and the ability to produce almost 40,000 CDs in
less time than M2 Software could sell 200 CDs, had any intention
of capitalizing on M2 Software's trademark.8 3 Thus, the court held
that the seventh Sleekcraft factor also weighed in Madacy's

favor. 84
8. Likelihood of Expansion of the ProductLines
M2 Software claimed that because it began to broaden
marketing of its interactive content on the internet, the eighth
Sleekcraf! factor should weigh in its favor.85 However, the court
noted that there was a need for a strong possibility of expansion
into competing markets to weigh in favor of a finding of
infringement. 6 The court held that M2 Software's sales of about
215 CDs over a ten-year period undermined its claim that there
was a strong possibility of it expanding into competing markets.87
Specifically, the court found it unlikely that M2 Software would
expand into general retail distribution of audio CDs.88 Thus, the
court found that the final Sleekcraft factor also favored Madacy.89
Having finished the Sleekcraft analysis, the court of appeals
noted that to prevail on the ultimate issue-likelihood of consumer
confusion-M2 Software needed to show sufficient evidence that
the confusion was "probable," not merely "possible."9 The court
found that Madacy's use of the M2 mark was not "likely to
confuse an appreciable number of people as to the source of the
product."9 1 Thus, the court of appeals held that the district court
82. Id.

83. Id.
84. Id.
85. M2 Software, 421 F.3d 1073 at 1085.
86. Id. (citing E&J Gallo Winery, 967 F.2d at 1293).
87. Id.
88. Id.
89. Id.
90. Id. (citing Murray v. CNBC, 86 F.3d 858, 861 (9th Cir. 1996)).
91. M2 Software, 421 F.3d at 1085 (citing Entrepreneur Media, Inc. v. Smith,
279 F.3d 1135, 1151 (9th Cir. 2002)).
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did not err in applying the Sleekcraft factors to conclude that M2
Software had failed to raise a triable issue as to a likelihood of
confusion.92
B. The Denial of M2 Software's Motion for Reconsideration

M2 Software argued that the district court erred in denying
its motion to reconsider the court's grant of partial summary
judgment in favor of Madacy.93 They contended that the order was
based on M2 Software v. Viacom Inc., which was later reversed in

an unpublished decision.9 4 Reviewing the district court's denial
for abuse of discretion, the court of appeals disagreed with M2
Software's argument, finding that the lower court had relied on
Viacom only for the proposition that recognition of M2 Software's
trademark in the software field was not likely "to spill over into
the musical CD field."95 Because the district court's reasoning and
legal conclusion was supported by other case law, the court of
appeals held that the district court's minimal reliance on Viacom
was irrelevant.96 Thus, the Ninth Circuit found that the district
court did not err in denying M2 Software's motion for
97
reconsideration.
C. Judgment as a Matter of Law for SFXEntertainment

The district court granted judgment as a matter of law in favor of
SFX Entertainment, finding that it was not directly involved with
the trademark infringement.98 The court of appeals, applying de
novo review, upheld the district court's judgment.99

The court

found that M2 Software failed to present evidence that SFX
Entertainment was involved in the production, manufacturing,
92. Id.
93. Id. at 1086.
94. Id.
95. Id. (citing M2 Software, Inc. v. Viacom, Inc., 119 F. Supp. 2d 1061 (C.D.
Cal. 2000)).
96. Id.
97. M2 Software, 421 F.3d at 1086.
98. Id.
99. Id.
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marketing, sale, or distribution of M2 Entertainment products.'
Further, the court found no evidence that SFX Entertainment was
liable for the actions of its subsidiary, Alphabet City.'
Thus, the
court of appeals found that the district court did not err in granting
SFX Entertainment judgment as a matter of law.1"'
D. Evidentiary Rulings
M2 Software contended that the district court erred by: (1)
excluding a likelihood of confusion survey conducted on behalf of
M2 Software; (2) excluding evidence of Madacy's common
manufacture of allegedly related products; (3) excluding evidence
of M2 Software's successful enforcement of its trademark; and (4)
admitting evidence on potential third-party infringers of the M2
mark. ' 3 The court of appeals found that the district court did not
abuse its discretion in any of the above evidentiary rulings.'0 4
1. Exclusion of M2 Software's "Likelihoodof Confusion " Survey
The court of appeals noted that surveys in trademark cases are to
be admitted as long as they are "conducted according to accepted
principles."'0 5 The district court properly rejected the survey, the
court of appeals noted, because the survey's creator "did not
qualify as an expert on designing or analyzing consumer
surveys."10 6 Further, the court found that M2 Software failed to
show "that the survey was conducted in accordance with generally
accepted survey principles and that the results were used in a
statistically correct manner."'0 7 Thus, the court of appeals held that
the district court did not abuse its discretion in rejecting M2

100. Id.
101. Id.
102. Id.
103. M2 Software, 421 F.3d at 1087.
104. Id.
105. Id. (quoting Prudential Ins. Co. v. Gibraltar Fin. Corp., 694 F.2d 1150,
1156 (9th Cir. 1982)).
106. Id. (quoting Keith v. Volpe, 858 F.2d 467, 480 (9th Cir. 1988)).
107. Id. (quoting Keith, 858 F.2d at 480).
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Software's survey evidence."°8

2. Exclusion of Evidence of M2 Software's Successful
Reinforcement of its M2 Trademark
The district court had excluded evidence of M2 Software's legal
fees in defending its mark against other alleged infringers because
such evidence was irrelevant.0 9 The court of appeals upheld the
district court's ruling, noting that M2 Software was still able to
elicit some testimony about its enforcement efforts at trial."10
Thus, the court of appeals held that the district court did not abuse
its discretion in excluding this evidence, and any error made was
harmless."'
3. Admission of Evidence of Similar Marks
In order to demonstrate that it was less likely that M2 Software's
customers would associate M2 Software's products with those of
Madacy's, as opposed to third parties, the district court had
allowed Madacy to present evidence of existing third-party marks
12
in the relevant field which were similar to M2 Software's marks."
The court of appeals noted that the use of similar marks by thirdparty companies in the relevant industry weakened the mark at
issue, but evidence of unrelated potential infringers was
irrelevant." 3 Because the district court only admitted evidence of
related similar marks, and excluded evidence of similar marks in
unrelated fields, the court of appeals held that the lower court did
not abuse its discretion." 4
108. Id.
109. M2 Software, 421 F.3d at 1087.
110. Id.
111. Id.
112. Id. at 1087-88.
113. Id. at 1088 (citing Miss World (UK) Ltd. v. Mrs. America Pageants,
Inc., 865 F.2d 1445, 1449 (9th Cir. 1988)).
114. Id.
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4. Exclusion of Allegedly RelatedProducts
The district court had also restricted M2 Software from
introducing evidence of Madacy products that did not bear the M2
mark because such evidence was not relevant to the Sleekcraft
likelihood of expansion factor." 5 The court of appeals upheld the
district court's decision, noting that the evidence did not tend to
show that a likelihood of expansion was more probable than not." 6
Thus, the court of appeals found that the district court did not
abuse its discretion in this matter, and any error made was
harmless."'
E. Bifurcation of the Trial on Liability and Damages
Reviewing the district court's bifurcation of the trial, the court
of appeals found no abuse of discretion." 8 The district court, as
the court of appeals noted, had broad discretion to bifurcate the
proceedings for judicial economy and to avoid prejudice and
confusion." 9 Because the parties and jury were informed ahead of
time of the possibility of bifurcation, and no parties objected, the
court of appeals found that the district court did not abuse its broad
discretion in bifurcating the trial on liability and damages.'2 °
F. Jury Instructions
M2 Software argued that the district court's jury instructions
erroneously suggested that a reverse confusion infringement suit
could not be initiated against a junior user unless the junior
trademark had already saturated the market. 2 ' M2 Software also
115. M2 Software, 421 F.3d at 1088.
116. Id. (citing Fed. R. Evid. 401 ("'Relevant evidence' means evidence
having any tendency to make the existence of any fact that is of consequence to
the determination of the action more probable or less probable than it would be
without the evidence.")).
117. Id.
118. Id.
119. Id.
120. Id.
121. M2 Software, 421 F.3d at 1089.
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contended that the district court should have instructed the jury
about "potential customers" and "affiliation, connection, and
association."'' 2 The court of appeals found that these arguments
lacked merit." 3
The court held that the instructions, which
mirrored the language used previously in the Ninth Circuit's
reverse confusion cases, did not need to incorporate the
"affiliation, connection, and association" language.' 24 Further, the
court of appeals held that, because reverse confusion cases often
focus on the strength of the junior mark, and trademark strength is
closely related to market saturation, the district court's reference to
market saturation in its jury instructions was harmless.'25 Thus, the
court of appeals held that the district court did not abuse its
discretion in formulating the jury instructions regarding reverse
confusion.'2 6
G. Attorney's Fees
M2 Software argued that attorney's fees were warranted under
15 U.S.C. § 1117.127 Because M2 Software did not prevail in
establishing trademark infringement, the court of appeals held that
it was not entitled to attorney's fees. 8
IV. CONCLUSION

After analyzing M2 Software's claim under the eight-factor
Sleekcraft test for likelihood of confusion, the Ninth Circuit Court
of Appeals found that Madacy's use of the M2 mark was not
"likely to confuse an appreciable number of people as to the source
122. Id.
123. Id.
124. Id. (quoting Playmakers LLC v. ESPN, Inc., 376 F.3d 894, 897 (9th Cir.
2004) ("The ultimate question in a reverse confusion case is whether consumers
doing business with the senior user might mistakenly believe that they are
dealing with the junior user.") (internal quotation marks omitted) (emphasis
added)).
125. Id.
126. Id.
127. M2 Software, 421 F.3d at 1089.
128. Id.
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of the product."'' 29 Therefore, it held that the district court did not
err in weighing the Sleekeraft factors and in reaching the
conclusion that M2 Software had failed to raise a triable issue as to
a likelihood of confusion. 3 ° Thus, the court of appeals affirmed
the district court's grant of partial summary judgment in favor
Madacy, and its final judgment against M2 Software following the
jury trial. 3 '
Jordan Olivetti

129. Id. (citing EntrepreneurMedia, 279 F.3d at 1151).
130. Id.
131. Id. at 1090.
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